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ENGROSSED SUBSTI TUTE HOUSE BI LL 2111

Passed Legislature - 2007 Regul ar Session
State of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By House Committee on Conmmerce & Labor (originally sponsored by
Representatives WIIlians, Conway, Wod, Geen, Meller, Darneille,
M | oscia, Dickerson, P. Sullivan, Mrrell, MDernott, G ant, Hudgins,
Si npson and O nsby)

READ FI RST TI ME 02/ 28/ 07.

AN ACT Rel ating to nmaking the governor the public enployer of adult
famly home providers; amending RCW 41.56.030, 41.56.113, 41.04.810,
43.01.047, and 70.128.040; reenacting and anmending RCW 70.128.010;
adding a new section to chapter 41.56 RCW adding a new section to
chapter 70.128 RCW and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART | - COLLECTI VE BARGAI NI NG

NEW SECTION. Sec. 1. A new section is added to chapter 41.56 RCW
to read as foll ows:

(1) In addition to the entities listed in RCW 41.56.020, this
chapter applies to the governor with respect to adult famly honme
provi ders. Solely for the purposes of collective bargaining and as
expressly limted under subsections (2) and (3) of this section, the
governor is the public enployer of adult famly home providers who,
solely for the purposes of collective bargaining, are public enpl oyees.
The public enployer shall be represented for bargai ning purposes by the
governor or the governor's designee.

p. 1 ESHB 2111. SL
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(2) There shall be collective bargaining, as defined in RCW
41.56. 030, between the governor and adult fam |y hone providers, except
as follows:

(a) Astatewide unit of all adult famly honme providers is the only
unit appropriate for purposes of collective bargaining under RCW
41. 56. 060.

(b) The exclusive bargaining representative of adult famly hone
providers in the unit specified in (a) of this subsection shall be the
representative chosen in an election conducted pursuant to RCW
41.56. 070.

Bar gai ni ng aut horization cards furni shed as the showi ng of interest
in support of any representation petition or notion for intervention
filed under this section shall be exenpt from di scl osure under chapter
42.56 RCW

(c) Notwithstanding the definition of "collective bargaining" in
RCW 41. 56. 030(4), the scope of collective bargaining for adult famly
home providers under this section shall be Iimted solely to: (1)
Econom ¢ conpensation, such as manner and rate of subsidy and
rei mbursenent, including tiered reinbursenents; (ii) health and welfare
benefits; (iii) professional developnent and training; (iv) |abor-
managenent commttees; (v) grievance procedures; and (vi) other
economc matters. Retirenent benefits shall not be subject to
col | ective bargaining. By such obligation neither party shall be
conpelled to agree to a proposal or be required to make a concessi on
unl ess otherw se provided in this chapter.

(d) In addition to the entities listed in the nediation and
interest arbitration provisions of RCWA41.56.430 through 41.56.470 and
41.56.480, the provisions apply to the governor or the governor's
desi gnee and the exclusive bargaining representative of adult famly
home providers, except that:

(i) I'n addition to the factors to be taken into consideration by an
interest arbitration panel wunder RCW 41.56.465, the panel shall
consider the financial ability of the state to pay for the conpensation
and benefit provisions of a collective bargai ning agreenent.

(1i) The decision of the arbitration panel is not binding on the
|l egislature and, if the legislature does not approve the request for
funds necessary to inplenent the conpensation and benefit provisions of

ESHB 2111. SL p. 2
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the arbitrated collective bargaining agreenment, the decision is not
bi ndi ng on the state.

(e) Adult famly hone providers do not have the right to strike.

(3) Adult famly hone providers who are public enployees solely for
the purposes of collective bargaining under subsection (1) of this
section are not, for that reason, enployees of the state for any other
purpose. This section applies only to the governance of the collective
bargai ning relationship between the enployer and adult famly hone
provi ders as provided in subsections (1) and (2) of this section.

(4) This section does not create or nodify:

(a) The departnment's authority to establish a plan of care for each
consunmer or its core responsibility to manage |ong-term care services
under chapter 70.128 RCW including determ nation of the | evel of care
t hat each consuner is eligible to receive. However, at the request of
t he excl usive bargaining representative, the governor or the governor's
desi gnee appoi nted under chapter 41.80 RCWshall engage in collective
bargaining, as defined in RCW 41.56.030(4), wth the exclusive
bar gai ni ng representative over how the departnent's core responsibility
affects hours of work for adult famly hone providers. This subsection
shall not be interpreted to require collective bargaining over an
i ndi vi dual consuner's plan of care;

(b) The departnment's obligation to conply with the federal nedicaid
statute and regulations and the terns of any comrunity-based waiver
granted by the federal departnent of health and human services and to
ensure federal financial participation in the provision of the
servi ces;

(c) The legislature's right to nake programmatic nodifications to
the delivery of state services under chapter 70.128 RCW i ncluding
standards of eligibility of consuners and adult fam |y hone providers
participating in the prograns under chapter 70.128 RCW and the nature
of services provided. The governor shall not enter into, extend, or
renew any agreenent under this chapter that does not expressly reserve
the legislative rights described in this subsection (4)(c);

(d) The residents', parents', or |egal guardians' right to choose
and termnate the services of any licensed adult fam |y honme provider;
and

(e) RCW43.43.832, 43.20A. 205, or 74.15.130.

p. 3 ESHB 2111. SL
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(5 Upon neeting the requirenents of subsection (6) of this
section, the governor nust submt, as a part of the proposed biennial
or suppl enental operating budget submtted to the | egislature under RCW
43. 88. 030, a request for funds necessary to inplenent the conpensation
and benefit provisions of a collective bargaining agreenent entered
into under this section or for |egislation necessary to inplenent the
agr eement .

(6) A request for funds necessary to inplenent the conpensation and
benefit provisions of a collective bargaining agreenent entered into
under this section shall not be submtted by the governor to the
| egi sl ature unl ess the request has been:

(a) Submtted to the director of financial managenent by October
1st prior to the legislative session at which the requests are to be
consi dered; and

(b) Certified by the director of financial managenent as
financially feasible for the state or reflective of a binding decision
of an arbitration panel reached under subsection (2)(d) of this
section.

(7) The legislature nmust approve or reject the subm ssion of the
request for funds as a whole. |If the legislature rejects or fails to
act on the subm ssion, any collective bargaining agreenent nust be
reopened for the sole purpose of renegotiating the funds necessary to
i npl enent the agreenent.

(8) If, after the conpensation and benefit provisions of an
agreenent are approved by the legislature, a significant revenue
shortfall occurs resulting in reduced appropriations, as declared by
procl amati on of the governor or by resolution of the legislature, both
parties shall imediately enter into collective bargaining for a
mutual |y agreed upon nodification of the agreenent.

(9) After the expiration date of any «collective bargaining
agreenent entered into under this section, all of the ternms and
conditions specified in the agreenent remain in effect until the
effective date of a subsequent agreenent, not to exceed one year from
the expiration date stated in the agreenent.

(10) In enacting this section, the legislature intends to provide
state action immunity under federal and state antitrust laws for the
joint activities of adult famly honme providers and their exclusive

ESHB 2111. SL p. 4
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bargai ning representative to the extent the activities are authorized
by this chapter.

Sec. 2. RCWA41.56.030 and 2006 ¢ 54 s 2 are each anmended to read
as follows:

As used in this chapter:

(1) "Public enployer" neans any officer, board, conm ssion,
council, or other person or body acting on behalf of any public body
governed by this chapter, or any subdivision of such public body. For
t he purposes of this section, the public enployer of district court or
superior court enployees for wage-related matters is the respective
county legislative authority, or person or body acting on behalf of the
| egi slative authority, and the public enployer for nonwage-related
matters is the judge or judge's designee of the respective district
court or superior court.

(2) "Public enployee" neans any enployee of a public enployer
except any person (a) elected by popular vote, or (b) appointed to
office pursuant to statute, ordinance or resolution for a specified
term of office as a nenber of a nultinmenber board, comm ssion, or
commttee, whether appointed by the executive head or body of the
public enployer, or (c) whose duties as deputy, admnistrative
assi stant or secretary necessarily inply a confidential relationship to
(i) the executive head or body of the applicable bargaining unit, or
(ii1) any person elected by popular vote, or (iii) any person appointed
to office pursuant to statute, ordinance or resolution for a specified
term of office as a nenber of a nultinmenber board, comm ssion, or
commttee, whether appointed by the executive head or body of the
public enployer, or (d) who is a court conmm ssioner or a court
magi strate of superior court, district court, or a departnent of a
district court organized under chapter 3.46 RCW or (e) who is a
personal assistant to a district court judge, superior court judge, or
court comm ssioner. For the purpose of (e) of this subsection, no nore
t han one assistant for each judge or comm ssioner nay be excluded from
a bargaining unit.

(3) "Bargaining representative" neans any | awful organizati on which
has as one of its primary purposes the representation of enployees in
their enploynent relations with enployers.

p. 5 ESHB 2111. SL
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(4) "Collective bargaining" nmeans the perfornmance of the nutua
obligations of the public enployer and the exclusive bargaining
representative to neet at reasonable tinmes, to confer and negotiate in
good faith, and to execute a witten agreenent wth respect to
grievance procedures and collective negotiations on personnel nmatters,
i ncl udi ng wages, hours and working conditions, which may be peculiar to
an appropriate bargaining unit of such public enployer, except that by
such obligation neither party shall be conpelled to agree to a proposal
or be required to make a concession unless otherw se provided in this
chapter.

(5) "Conmm ssion" neans the public enploynent relations comm ssion.

(6) "Executive director” neans the executive director of the
conmi ssi on.

(7) "Uniformed personnel” neans: (a) Law enforcenent officers as
defined in RCW41. 26. 030 enpl oyed by the governi ng body of any city or
town with a population of two thousand five hundred or nore and |aw
enforcenment officers enployed by the governing body of any county with
a population of ten thousand or nore; (b) correctional enployees who
are uniformed and nonunifornmed, conm ssioned and nonconm ssioned
security personnel enployed in a jail as defined in RCW70.48.020(5),
by a county with a popul ation of seventy thousand or nore, and who are
trained for and charged with the responsibility of controlling and
mai ntai ning custody of inmates in the jail and safeguarding inmates
fromother inmtes; (c) general authority Washi ngton peace officers as
defined in RCW 10. 93. 020 enpl oyed by a port district in a county with
a population of one mllion or nore; (d) security forces established
under RCW 43.52.520; (e) fire fighters as that termis defined in RCW
41.26.030; (f) enployees of a port district in a county wth a
popul ation of one mllion or nore whose duties include crash fire
rescue or other fire fighting duties; (g) enployees of fire departnents
of public enployers who dispatch exclusively either fire or energency
medi cal services, or both; or (h) enployees in the several classes of
advanced |ife support technicians, as defined in RCW18.71. 200, who are
enpl oyed by a public enployer.

(8 "Institution of higher education" neans the University of
Washi ngt on, Washi ngton State University, Central Washi ngton University,
Eastern Washington University, Wstern Wshington University, The
Evergreen State Coll ege, and the various state community coll eges.

ESHB 2111. SL p. 6
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(9) "Home care quality authority” nmeans the authority under chapter
74. 39A RCW

(10) "Individual provider" neans an individual provider as defined
in RCW 74.39A 240(4) who, solely for the purposes of «collective
bargaining, is a public enployee as provided in RCW 74. 39A. 270.

(11) "Child care subsidy" neans a paynent fromthe state through a
child care subsidy program established pursuant to RCW 74.12.340 or
74.08A. 340, 45 C.F.R Sec. 98.1 through 98.17, or any successor
program

(12) "Famly child care provider" nmeans a person who: (a) Provides
regularly scheduled care for a child or children in the hone of the
provider or in the honme of the child or children for periods of |ess
than twenty-four hours or, if necessary due to the nature of the
parent's work, for periods equal to or greater than twenty-four hours;
(b) receives child care subsidies; and (c) is either licensed by the
state under RCW 74.15.030 or is exenpt from |licensing under chapter
74.15 RCW

(13) "Adult famly hone provider" neans a provider as defined in
RCW 70. 128. 010 who receives paynents fromthe nedicaid and state-funded
| ong-term care prograns.

Sec. 3. RCWA41.56.113 and 2006 ¢ 54 s 3 are each anmended to read
as follows:

(1) Upon the witten authorization of an individual provider
((er)), a famly child care provider, or an adult famly hone provider
within the bargaining unit and after the certification or recognition
of the bargaining unit's exclusive bargaining representative, the state
as payor, but not as the enployer, shall, subject to subsection (3) of
this section, deduct from the paynents to an individual provider
((er)), a famly child care provider, or an adult famly hone provider
the nmonthly anount of dues as certified by the secretary of the
excl usi ve bargaining representative and shall transmt the sane to the
treasurer of the exclusive bargaining representative.

(2) If the governor and the exclusive bargaining representative of
a bargaining unit of individual providers ((e+)), famly child care
providers, or adult famly hone providers enter into a collective
bar gai ni ng agreenent that:

p. 7 ESHB 2111. SL
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(a) Includes a wunion security provision authorized in RCW
41.56. 122, the state as payor, but not as the enployer, shall, subject
to subsection (3) of this section, enforce the agreenent by deducting
from the paynents to bargaining unit nenbers the dues required for
menbership in the exclusive bargaining representative, or, for
nonnmenbers thereof, a fee equivalent to the dues; or

(b) I'ncludes requirenents for deductions of paynents other than the
deduction under (a) of this subsection, the state, as payor, but not as
the enployer, shall, subject to subsection (3) of this section, make
such deductions upon witten authorization of the individual provider
((e—the)), famly child care provider, or adult famly hone provider

(3)(a) The initial additional costs to the state in making
deductions from the paynments to individual providers ((e+)), famly
child care providers, and adult famly hone providers under this
section shall be negotiated, agreed upon in advance, and reinbursed to
the state by the exclusive bargaining representative.

(b) The allocation of ongoing additional costs to the state in
maki ng deductions from the paynents to individual providers ((er)).
famly child care providers, or adult famly hone providers under this
section shall be an appropriate subject of collective bargaining
bet ween t he excl usi ve bargai ning representative and the governor unless
prohi bited by another statute. |If no collective bargaining agreenent
containing a provision allocating the ongoing additional <cost is
entered into between the exclusive bargaining representative and the
governor, or if the legislature does not approve funding for the
col l ective bargaining agreenent as provided in RCW 74.39A. 300 ((e+)) .
41.56.028, or section 1 of this act, as applicable, the ongoing
additional costs to the state in making deductions fromthe paynents to
i ndi vidual providers ((e+)), famly child care providers, or adult
famly hone providers under this section shall be negotiated, agreed
upon in advance, and reinbursed to the state by the exclusive
bar gai ni ng representati ve.

(4) The governor and the exclusive bargaining representative of a
bargaining unit of famly child care providers may not enter into a
collective bargaining agreenent that contains a wunion security
provi sion unl ess the agreenent contains a process, to be adm ni stered
by the exclusive bargaining representative of a bargaining unit of

ESHB 2111. SL p. 8
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famly child care providers, for hardship dispensation for I|icense-
exenpt famly child care providers who are also tenporary assistance
for needy famlies recipients or WirkFirst participants.

Sec. 4. RCWA41.04.810 and 2006 ¢ 54 s 4 are each anmended to read
as follows:

| ndi vi dual providers, as defined in RCW 74. 39A. 240, ((and)) famly
child care providers, as defined in RCW 41.56.030, and adult famly
honme providers, as defined in RCW41.56.030, are not enployees of the
state or any of its political subdivisions and are specifically and
entirely excluded fromall provisions of this title, except as provided
in RCW 74. 39A. 270 ((and)), 41.56.028, and section 1 of this act.

Sec. 5. RCW43.01.047 and 2006 ¢ 54 s 5 are each anmended to read
as follows:

RCW 43.01.040 through 43.01.044 do not apply to individual
provi ders under RCW 74.39A. 220 through 74.39A.300 ((e+—te)), famly
child care providers under RCW 41.56.028, or adult famly hone
providers under section 1 of this act.

PART |1 - NEGOTI ATED RULE MAKI NG

NEW SECTION. Sec. 6. A new section is added to chapter 70.128 RCW
to read as foll ows:

(1) Solely for the purposes of negotiated rule making pursuant to
RCW 34.05.310(2)(a) and 70.128.040, a statewide unit of all adult
famly honme licensees is appropriate. As of the effective date of this
section, the exclusive representative of adult famly hone |licensees in
the statew de unit shall be the organization certified by the Anerican
arbitration association as the sole representative after the
association conducts a cross-check conparing authorization cards
agai nst the departnent of social and health services' records and finds
that nmajority support for the organization exists. If adult famly
home |icensees seek to select a different representative thereafter
the adult famly honme |licensees may request that the Anerican
arbitration association conduct an election and certify the results of
t he el ection.

p. 9 ESHB 2111. SL
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(2) In enacting this section, the legislature intends to provide
state action imunity under federal and state antitrust laws for the
joint activities of licensees and their exclusive representative to the
extent such activities are authorized by this chapter.

Sec. 7. RCW70.128.010 and 2001 ¢ 319 s 6 and 2001 c 319 s 2 are
each reenacted and anmended to read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Adult famly honme" means a residential home in which a person
or persons provide personal care, special care, room and board to nore
t han one but not nore than six adults who are not rel ated by bl ood or
marriage to the person or persons providing the services.

(2) "Provider" means any person who is licensed under this chapter
to operate an adult famly hone. For the purposes of this section
"person” neans any individual, partnership, corporation, association,
or limted liability conpany.

(3) "Departnment” neans the departnent of social and health
servi ces.

(4) "Resident" neans an adult in need of personal or special care
in an adult famly home who is not related to the provider.

(5) "Adults" neans persons who have attained the age of eighteen
years.

(6) "Hone" nmeans an adult fam |y hone.

(7) "I'nmm nent danger" means serious physical harmto or death of a
resi dent has occurred, or there is a serious threat to resident |ife,
heal th, or safety.

(8) "Special care" neans care beyond personal care as defined by
the departnent, in rule.

(9) "Capacity" neans the maxi num nunber of persons in need of
personal or special care permtted in an adult famly hone at a given
time. This nunber shall include related children or adults in the hone
and who received special care.

(10) "Resident nmamnager"” nmeans a person enployed or designated by
the provider to manage the adult famly hone.

(11) "Adult famly hone licensee" neans a provider as defined in
this section who does not receive paynents fromthe nedicaid and state-
funded long-term care prograns.

ESHB 2111. SL p. 10
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Sec. 8. RCW70.128.040 and 1995 ¢ 260 s 3 are each anended to read
as follows:

(1) The departnent shall adopt rules and standards with respect to
adult famly honmes and the operators thereof to be licensed under this
chapter to carry out the purposes and requirenents of this chapter.
The rules and standards relating to applicants and operators shal
address the differences between individual providers and providers that
are partnershi ps, corporations, associations, or conpanies. The rules
and standards shall al so recognize and be appropriate to the different
needs and capacities of the various popul ations served by adult famly
homes such as but not I|imted to ((+he)) persons who are
devel opnental |y di sabled ((anrd—the)) or elderly. In developing rules
and standards the departnment shall recognize the residential famly-
like nature of adult fam |y homes and not devel op rul es and standards
which by their conplexity serve as an overly restrictive barrier to the
devel opment of the adult famly hones in the state. Procedures and
fornms established by the departnent shall be devel oped so they are easy

to understand and conmply wth. Paper work requirenents shall be
m ni mal . Easy to wunderstand materials shall be developed for
applicants and providers explaining |licensure requirenents and

pr ocedur es.

(2)(a) I'n developing the rules and standards, the departnent shal
consult with all divisions and adm nistrations within the departnent
serving the various populations living in adult famly hones, including
the division of developnental disabilities and the aging and adult
services admnistration. I nvol venent by the divisions and
adm ni stration shall be for the purposes of assisting the departnent to
develop rules and standards appropriate to the different needs and
capacities of the various populations served by adult famly hones.
During the initial stages of developnent of proposed rules, the
departnent shall provide notice of developnent of the rules to
organi zations representing adult famly homes and their residents, and
ot her groups that the departnent finds appropriate. The notice shal
state the subject of the rules under consideration and solicit witten
recommendati ons regarding their formand content.

(b) In addition, the departnent shall engage in negotiated rule
maki ng pur suant to RCW  34.05.310(2)(a) wi th t he excl usi ve

p. 11 ESHB 2111. SL
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representative of the adult famly hone licensees selected in
accordance with section 6 of this act and with other affected interests
before adopting requirenents that affect adult famly hone |licensees.

(3) Except where provided otherwi se, chapter 34.05 RCWshall govern
all departnent rule-making and adjudicative activities under this
chapter.

PART |1l - GENERAL PROVI SI ONS

NEW SECTION. Sec. 9. Part headings used in this act are not any
part of the | aw

NEW SECTION. Sec. 10. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 11. If any part of this act is found to be in
conflict wwth federal requirenents that are a prescribed condition to
the allocation of federal funds to the state, the conflicting part of
this act is inoperative solely to the extent of the conflict and with
respect to the agencies directly affected, and this finding does not
affect the operation of the remainder of this act inits application to
t he agencies concerned. Rules adopted under this act nust neet federa
requirenents that are a necessary condition to the receipt of federa
funds by the state.

Passed by the House March 14, 2007.

Passed by the Senate April 10, 2007.

Approved by the Governor April 21, 2007.

Filed in Ofice of Secretary of State April 23, 2007.
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